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FMLA HISTORY
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• Family and Medical Leave Act of 1993

― Major accomplishment of the Clinton administration

― Versions of the FMLA were introduced every year from 1984 to 1993

― Vetoed twice by George H.W. Bush

• Provides eligible employees of covered employers with unpaid, job-protected leave 
for qualifying family, medical, and military-related reasons

• United States Department of Labor is responsible for enforcing the FMLA

― DOL has issued extensive regulations interpreting the FMLA’s broad provisions

― New regulations were issued effective January 2009

― Additional changes in 2013 based on the National Defense Authorization Act

• Approximately 60% of U.S. employees meet the coverage and eligibility requirements



All schools 
(public and private)

Private employers 
with 50 or more 

employees in 20 or more 
workweeks in the 

current or previous 
calendar year

All public agencies 
(federal, state, local or 

other political 
subdivision)

WHICH EMPLOYERS ARE COVERED BY THE 
FMLA?
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Must count all of the following “employees”

✓ Any employee (using the FLSA definition) who works in the U.S. or any territory or 
possession of the U.S.

✓ All employees on the employer’s payroll, even if no compensation is received

✓ Employees on paid or unpaid leave

✓ Full-time, part-time, temporary and seasonal employees

✓ Joint employees

✓ Employees of “integrated” employers



WHICH EMPLOYEES ARE ELIGIBLE FOR 
FMLA LEAVE?
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• Must have been employed for at least 12 months

― Need not be consecutive – any combination of 52 weeks

― Partial weeks count

― May be able to start over after 7-year gap in employment

• Must have worked at least 1,250 hours during the 12 months prior to leave

― Only actual work time is counted

― Paid or unpaid leaves of absence (including FMLA) are not counted

― Employees returning from military service must be credited with hours that would 
have been worked

― Different requirements for Flight Crew members

• Must work at/for a location with 50+ employees in a 75-mile radius

• Eligibility is based on the date leave is scheduled to begin (but location size is determined 
using the date when the employee gives notice)

• Employers bear the burden of maintaining accurate records



QUALIFYING REASONS FOR LEAVE
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Up to 12 total weeks per 12-month “leave year” for one or more of the following:

• Family leave for birth of a child or placement of a child for adoption or foster care

• Medical leave

― Employee’s own serious health condition making the employee unable to do some material functions of 
the job, including pregnancy and prenatal care 

― Serious health condition of a spouse, child (<18 or disabled), or parent

• Qualifying exigency leave for an employee’s spouse, child (regardless of age) or parent who is a covered 
military member

• NEW: School or childcare closures due to COVID-19

Up to 26 total weeks in a 12-month period to care for a covered service member with 
a serious injury or illness:

• 12-month period begins when the leave is requested (may be different from the employer’s usual 12-month 
leave year)

• Covered servicemember may be active duty or a veteran discharged within last 5 years

• The 26 weeks is not necessarily on top of the usual 12-week FMLA allowance, but may seem like it if the 12-
month period of military caregiver leave is not aligned with the normal leave year



BIRTH OF A CHILD OR PLACEMENT FOR 
ADOPTION OR FOSTER CARE
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• Includes bonding time for mothers and fathers 

― Special rule if mother and father work for the same employer: employer may 
choose to only allow up to 12 weeks jointly

• Includes absences required for adoption or foster care placement:

― Attorney meetings

― Court appearances

― Doctor visits

― Picking up the child



SERIOUS HEALTH CONDITION

• Inpatient care (even for elective 
procedures)

• Pregnancy-related conditions 
and treatment

• Incapacity of 3+ consecutive 
days requiring additional 
treatment

• Chronic health conditions

• Permanent long-term 
conditions

• Treatment to prevent 
incapacitation or restorative 
surgery

An injury, illness, impairment, or physical or mental condition that involves inpatient 
care or continuing treatment by a health care provider

General Categories: Does NOT Typically Include:

• Routine check-ups

• Minor illnesses or injuries

• Elective cosmetic treatments not 
requiring inpatient care

• Absences caused by substance 
abuse (but absences for addiction 
treatment are generally covered)
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CARE FOR FAMILY MEMBERS

8

WHO QUALIFIES

Spouse

• Husband or wife as defined by state law

• Includes common law and same-sex 
marriage

Son or daughter

• Biological children, adopted or foster 
children, stepchildren

• Legal wards or other children the 
employee has day-to-day responsibilities 
for

• Must be under 18 or disabled and 
incapable of self-care

Parent

• Biological or adopted

• May include grandparents, step-parents, 
or others who acted as a parent when the 
employee was a child

WHAT CONSTITUTES CARE

• Presence must be “medically 
necessary”

• Includes physical care if family 
member is unable to provide for 
basic health needs

• Can also include psychological 
comfort or support for family 
members receiving inpatient or 
home care



POLLING BREAK #1



FIXED YEAR

Employee can take up 
to 12 weeks leave at 
any time within a 
fixed 12-month period 
selected by the 
employer (calendar 
year or other 12-
month period)

ROLLING 
FORWARD

Employee’s 12-month 
starts on the first day 
of FMLA leave and 
ends 12 months later

ROLLING 
BACKWARDS

Employee’s 12-month 
period is measured 
backwards from the 
date the employee 
uses any FMLA leave

METHODS FOR CALCULATING FMLA LEAVE
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Employers must generally choose one method and apply it consistently 
to all employees



TYPES OF LEAVE
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• Single block of leave

• Intermittent leave – leave taken in separate blocks of time

― May be for planned treatments (e.g. weekly appointments) or for conditions that 
flare up unexpectedly (e.g. migraines, lupus, epilepsy)

― Employers cannot require leave increments of more than 1 hour, and cannot 
require longer increments for FMLA than for other forms of leave

• Reduced schedule leave - need for leave results in different or reduced work hours 
during a certified period

― Employees are entitled to a reduced schedule if medically necessary

• Employers are not required to allow intermittent or reduced schedule leave for 
bonding, but may choose to allow it under their leave policies

• May not force employees to take more time off than needed



SUBSTITUTION OF PAID LEAVE
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• Employers may require employees (or employees may choose) to use accrued paid 
leave during FMLA leave

• If this happens, the two leaves run concurrently

• Paid leave taken under a disability leave plan or workers’ comp plan will still be 
considered FMLA leave if it meets the criteria for a serious health condition

• Employee and employer may agree to use paid leave to supplement disability or 
workers’ comp payments if the policy does not pay 100%

• All paid time substituted for FMLA must be counted toward FMLA allotment



EMPLOYER NOTICE REQUIREMENTS
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Notice Description Timing

General Notice Workplace poster and written 
notice (typically in the 
employee handbook)
explaining the FMLA

Ongoing; handbook provided 
upon start of employment

Eligibility Notice Notifies employee of eligibility
for leave (12 months + 1,250 
hours + location)

Within 5 days of employee’s 
request or learning that leave 
may be for FMLA reason

Rights and 
Responsibilities 
Notice

Explains employee’s rights and 
obligations during leave 
(including the need for any 
medical certification)

Within 5 days of employee’s 
request or learning that leave 
may be for FMLA reason

Designation Notice Notifies employee whether 
leave will be designated and 
counted as FMLA leave

Within 5 days of receiving 
enough information



EMPLOYEE NOTICE AND MEDICAL 
CERTIFICATION
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• Employees must notify employers of the need for leave and provide enough 
information for employer to determine whether the leave qualifies

✓ General rule: At least 30 days when possible, otherwise “as soon as reasonably 
practicable”

✓ Does not need to specifically mention FMLA

✓ Employees must make “reasonable effort” to schedule treatments to limit 
disruption to employer’s operations

• Employer may require medical certification of employee’s or family member’s health 
condition to support the need for leave

✓ Employee generally has to provide the certification within 15 days

✓ Tricky process for employees and HR – often requires clarifications, 2nd or 3rd

opinions, or follow-up certifications

✓ Do NOT attempt to get the information from the group health plan!



EMPLOYEE RIGHTS DURING PAID LEAVE
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Group health benefits

✓ FMLA protects continuation of “group health plans” during leave (such as 
Medical/Rx, Dental, Vision, FSA, EAP and/or wellness plan that provides medical 
care or reimbursement)

✓ Non-health plans are not required, but must be reinstated upon return

▪ If any of those benefits cannot be properly reinstated after a lapse, employer 
needs to carefully consider how to keep those benefits intact during leave (ex: 
life/AD&D, disability, daycare spending account, voluntary plans, etc.)

▪ Employer can still recoup costs they advance on behalf of employee

✓ Must maintain non-health benefits on the same conditions used for other forms 
of leave (paid or unpaid)



EMPLOYEE RIGHTS DURING PAID LEAVE
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Job restoration

✓ Employee must be restored to the same job the employee held when leave began 
or an “equivalent” job (virtually identical in terms of pay, benefits, and other 
terms and conditions, including shift and location)

✓ If pay, duties or other conditions have changed, employers should put the 
employee in the position employee would have been in if he/she never left

✓ Some limitations for “key employees”

Retaliation and interference with FMLA Rights are prohibited

✓ BUT: Employee is NOT protected from actions that would have occurred if the 
employee was not on leave (e.g. mass layoffs)



POLLING BREAK #2



CATCH-UP OPTION

OPTIONS FOR BENEFIT PREMIUMS
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PRE-PAY OPTION

Cafeteria plan rules allow 
double deductions pre-tax 
before the leave

• Only relevant when need 
for leave is foreseeable 
(employee should give 30-
days notice of need when 
foreseeable)

• Nice for employer because 
there’s less worry about 
back premiums if 
employee doesn’t return

• However, cannot pre-pay 
pre-tax for a future 
cafeteria plan year, so need 
to limit prepayments to the 
current plan year 
premiums only

Cafeteria plan rules allow 
double deductions upon 
return to work

• Probably the most 
common method

• Employee could pre-pay 
for some a few weeks and 
repay the rest after return

• Forcing more than a 
double deduction is 
probably not reasonable

Employee may just pay 
along the way

• Common when 
substituting paid leave

Employees cannot require 
that the employer 
terminate coverage, but the 
employer could offer that 
option

• Coverage would resume 
upon return to work 

PAY-AS-YOU-GO GO UNCOVERED



OPTIONS FOR BENEFIT PREMIUMS
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• FMLA allows the catch-up option to be the sole option only if it’s also the sole option for 
non-FMLA leaves without pay

• An employer may voluntarily waive employee payment requirements during FMLA leave if 
it’s done on a non-discriminatory basis

• If employee fails to make a pay-as-you-go payment, employer has a couple of options:

✓ If disclosed in writing (such as in the employee handbook), employer can pay the 
employee’s share of premium and require catch-up payment upon return

✓ Employer could reach out to the employee and ask whether they want to switch to the 
catch-up option or try to make up the missed payment. 

▪ If the employee declines, explain to the employee they have entered a 30-day grace 
period and payment must be postmarked within the grace period or coverage will 
retroactively terminate to a date no earlier than 15 days after the grace period 
letter was postmarked, there would be no COBRA offer until FMLA leave ends, and 
coverage can be resumed upon return to work

▪ Then send the grace period notice right away!



LOOK-BACK METHOD IMPACT
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• If an employee exhausts FMLA but employment is not terminated, another 
consideration is whether they are in a full-time stability period

✓ Anyone still employed (regardless of hours) in a FT stability period must be 
offered affordable, minimum value coverage each month of the stability period in 
order to avoid ACA penalties

✓ Immediately moving to COBRA upon exhaustion of FMLA leave could expose the 
employer to potential §4980H(b) penalties due to being unaffordable

✓ If an employee declines COBRA and is still in a FT stability period at the start of 
the next plan year, the employer is now failing to make an offer to a FT employee 
(must offer to at least 95% of FT employees to avoid the §4980H(a) sledgehammer 
penalty)

• Measurement periods must accommodate paid and unpaid FMLA leave, which could 
stretch the employee into another FT stability period



WHAT HAPPENS IF AN EMPLOYEE DOESN’T 
RETURN AFTER FMLA LEAVE?
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• COBRA Considerations

✓ Should employee fail to return or notify the employer they won’t be able to
return to work, active coverage will generally end at that time (usually the end of 
that month) and COBRA will be offered

✓ If coverage terminated during FMLA leave, COBRA is still offered per above—
employees are still offered the chance to continue coverage they had on their last 
day of active work)

✓ If FMLA is exhausted but employment is not yet terminated (perhaps due to
work comp or reasonable accommodations under the ADA), COBRA should still
occur on time so carrier’s 18-month risk clock can begin

• Employer generally has the right to recoup premiums paid for an employee’s share, 
except where:

✓ The employee cannot return due to a situation that would ordinarily qualify for 
FMLA had they not exhausted it

✓ Other circumstances beyond the employee’s control



EMERGENCY FAMILY AND MEDICAL LEAVE 
EXPANSION ACT

22

• Passed as part of the Families First Coronavirus Response Act

• Only effective from 4/1/20 to 12/31/20

• Applies to private employers with <500 employees and all public employers

• Available to all employees that have worked for the employer for 30+ days

• Expands the FMLA to allow employees to take leave when caring for a child whose school 
or place of care is closed due to COVID-19

• Employees must be unable to work or telework and have no other suitable person 
available to provide care for the child during leave

• Employers are required to pay employees 2/3 of their regular wages after the first two 
weeks of leave, up to $200/day or $10,000 total 

✓ The first two weeks might also be paid as Emergency Paid Sick Leave

✓ Covered employers can claim a 100% payroll tax credit for leave provided under the 
FFCRA



NEW COLORADO PAID SICK LEAVE LAW
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SB 20-205, known as the “Healthy Families and Workplaces Act” (HFWA), requires all Colorado 
employers to begin providing three new categories of paid leave:

1. FFCRA expansion (effective for the remainder of 2020)

• All Colorado employers (including those not previously covered) must provide Emergency Paid 
Sick Leave for the same purposes and in the same amounts specified in the FFCRA

• Up to 80 hours for reasons related to COVID-19

2. Paid Sick Leave (begins in 2021 for employers with 16+ employees, 2022 for all others)

• Covers a wide range of circumstances, including employee’s own health issues, care for family 
members, domestic violence and sexual assault issues, and business or school/daycare closures

• Employees must accrue at least one hour of PSL for every 30 hours worked, up to a maximum of 
48 hours

• Employers may be able to satisfy these requirements through an existing paid leave policy

3. Public Health Emergency Leave

• In the event of a future public health emergency, employers must supplement employees’ 
accrued PSL so that each employee has at least 80 hours

• May be used for additional reasons directly related to the public health emergency



COLORADO PAID FAMILY LEAVE INITIATIVE
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• “Paid Family and Medical Leave Insurance Act”

✓ Comes after years of state legislature attempts to pass a paid family and medical 
leave bill

✓ Submitted by Colorado Families First

✓ $1.3 Billion state-run program

• Up to 12 weeks of leave (additional 4 weeks available for complications with 
pregnancy or childbirth)

• Employees could receive up to 90% of pay, capped at $1,100/week

• Employees and employers would each contribute 0.45% of employee’s pay to fund 
the program

✓ Employers with fewer than 10 employees would be exempt from premiums

• Premium payments would begin in 2023, with benefits available in 2024

https://www.sos.state.co.us/pubs/elections/Initiatives/titleBoard/filings/2019-2020/283Final.pdf


RESOURCES
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• DOL Employer’s Guide to the FMLA

• Full DOL FMLA Regulations

• DOL FAQs re: FFCRA Leave (EFMLEA and EPSLA)

• Colorado Healthy Families and Workplaces Act

• Colorado Paid Family Leave Initiative

Please feel free to contact me with any additional questions!

Craig Truitt
(303) 615-7596
craig.Truitt@imacorp.com

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/employerguide.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=b70ab06a8d91acbbf43d84f76a0443fa&mc=true&tpl=/ecfrbrowse/Title29/29cfr825_main_02.tpl
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://leg.colorado.gov/bills/sb20-205
https://www.sos.state.co.us/pubs/elections/Initiatives/titleBoard/filings/2019-2020/283Final.pdf
mailto:craig.Truitt@imacorp.com

